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The Grievant had been a custodian at U.W. Stout for thirteen years and worked in a residence hall. In
December of 1996, the Grievant ruptured a disk while picking up a fifty-pound bag of salt. Between
December of 1996 and September of 1997, the Grievant was on and off of work because of his back
condition. He was continuously under treatment and work restrictions. In September of 1997, the Grievant
was sent to an Independent Medical Examiner for an evaluation. The IME concluded that the Grievant had
reached the end of healing and would have permanent lifting restrictions. In October of 1997, the Grievant
had a meeting with management in the company of his union steward. He was asked if he could perform

the work required of a custodian. He responded “no” and was informed that he would be terminated for
medical reasons.

The Employer maintained that, since the Grievant was not able to perform the duties of a custodian and
since there were no other permanent positions in the same or lower pay range, the Grievant was medically
terminated for just cause. That it made every effort to accommaodate the Grievant's medical restrictions
.while he was recuperating. Finally, that it did everything reasonable to retain the Grievant.

The Union argued that there were other job openings which could have been offered to the Grievant. That
he was not questioned about any other work he could do. The Union also asserted that the Employer ~
failed to advise the Grievant of its policy to reasonably accommodate disabled employees and made no

- effort to comply with its policy with respect to the Grievant. Finally, the Union declared there was union
~animus toward the Grievant because he was the local president. : S

The Arbitrator noted that the evidence in the record corroborated the Employer's assertion that there were
no permanent positions available at the time the Grievant was medically terminated. She also found no
evidence of union animus as was alleged by the Union. The Employet’s effort to atcommodate the
Grievant by giving him several light duty assignments, which complied wnth his work and hour restrictions
while he was recuperating, contradicted the Union’s assertion that he was terminated due to union animus.

Finally, the Arbitrator noted that neither the contract nor any applicable law mandated the Employer to
create a job for the Grievant.

The grievance was denied.




